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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 22nd day of April, 1996

Appl i cati on of

RODGER B. GORDON Docket 220- EAJA- SE- 13394
for an award of attorney and
expert consultant fees and
rel at ed expenses under the
Equal Access to Justice Act
(EAJA) .

N N N N N N N N N N N N

CPI Nl ON AND ORDER

Appl i cant (respondent bel ow) has appealed the initial
deci sion and order of Admnistrative Law Judge WIlliamR
Mul I'i ns, denying his application for an award of attorney fees
and costs under the Equal Access to Justice Act (EAJA), 5 U S C
§ 504.' For the reasons that follow, we grant the appeal, in
part.

Appl i cant was charged with having danaged his aircraft while

landing with his gear up at Noorvik, a renote airport in Al aska.

A copy of the initial decision is attached.
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Appl i cant was alleged to have then aborted the | anding and
operated the aircraft in an unairworthy condition for another 43
statute mles, finally |anding at Kotzebue Airport. The
Adm nistrator's allegations were prem sed on the position that
appl i cant knew or should have known that he had damaged his
aircraft when it struck the ground, and that he should have then
i mredi ately discontinued his flight at Noorvik. At the tine of
the incident the aircraft was operated under the provisions of
Part 135 of the Federal Aviation Regulations (FAR), and
respondent was carrying a passenger and car go.

At the conclusion of the evidentiary hearing, the |aw judge
sustained the Adm nistrator's allegation that applicant
carelessly failed to |l ower the | anding gear prior to |landing, a
violation of FAR § 91.13(a). However, the | aw judge dism ssed
the allegation of a violation of FAR 8§ 91.7(b)(failure to
di scontinue flight in an unairworthy aircraft), because he
accepted applicant's explanation that Noorvik was not a suitable
| andi ng site because of several factors, including the then-
exi sting runway and weat her conditions. ?

Applicant testified at the hearing that because of the
i kelihood that his aircraft had sustai ned damage, he knew he
woul d have to execute a no-flaps |anding. This would have

required at least 2,000 feet of runway. Because he had al ready

°The | aw judge al so dismissed an allegation that applicant
failed to use his |landing checklist and he sustained an unrel ated
charge concerning crewrest. Finally, the | aw judge set aside
t he suspensi on because respondent had filed a tinely report under
the Aviation Safety Reporting System ( ASRP)
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initiated a go-around in response to the gear warning horn before
the aircraft struck the ground, he believed that he was already
too far down the runway to safely land without flaps. Applicant
also felt that he could not attenpt a no-flaps landing on this
runway because it would have left himwith an extrenely smal
margin for error, particularly because he could see that the ends
of the runway were bl ocked with snow H's only other option at
that airport was to |land on the other runway, but based on his
observation of the wind sock, there was a 10-15 knot gusty cross
wi nd that made this runway unsuitable as well. Applicant
deci ded, therefore, that it would be safer to proceed to
Kot zebue, which had nuch | onger runways and equi pnment avail abl e
for an energency |anding. Applicant presented the testinony of
expert w tnesses who opined that his actions, in light of his
observations, were reasonable. The |aw judge agreed and
di sm ssed the allegation.

The Adm ni strator appeal ed the | aw judge's deci sion,
l[imting his appeal to the issue of the suitability of Noorvik as
a landing site. In Oder No. EA-4329 (March 10, 1995), we
determ ned that applicant's decision to continue on to Kotzebue
Ai rport woul d not be second-guessed, under the circunstances as
he described them W affirmed the |law judge's initial decision.
Appl i cant subsequently filed the instant EAJA application.

The EAJA requires the governnent to pay to a prevailing
party certain fees and costs unless the governnent establishes

that its position was substantially justified, or that special
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ci rcunst ances woul d nake an award of fees unjust. 5 U S. C 8§
504(a)(1). For the Admnistrator's position to be found
substantially justified it nust be reasonable in both fact and
law, i.e., the facts alleged nust have a reasonable basis in
truth, the | egal theory propounded nust be reasonable, and the
facts all eged nust reasonably support the legal theory. U S Jet

v. Admi nistrator, NISB Order No. EA-3817 at 2 (1993); Pierce v.

Underwood, 487 U.S. 552, 565 (1988). 1In his EAJA pl eadi ngs,
applicant asserts that the Adm nistrator was not substantially
justified in pursuing the underlying allegations and that the
Adm ni strator was not substantially justified in pursuing an
appeal to the Board. The Adm nistrator, both in his response to
the application and in his reply brief to the Board, contends
that he was substantially justified in pursuing the allegations
because he could not foresee that the | aw judge would find the
opi nions of applicants' experts nore persuasive than those of the
Adm nistrator's witnesses. Neither party offers argunent on the
i ssue of whether there was substantial justification to support
the Adm nistrator's appeal to the Board, and the | aw judge denied
the EAJA application wthout reaching this issue.

We agree with the | aw judge's conclusion that the
Adm ni strator was substantially justified in pursuing the
underlying allegations to the hearing, and we adopt his initial

deci sion on that issue as our own.® The FAA's failure to prevail

¢ agree with the Adnministrator that applicant may not raise
i ssues to the Board that were not asserted in his initial
application. For exanple, applicant contends for the first tinme
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on the nerits does not preclude a finding that its position was

nonet hel ess substantially justified under the EAJA. See U.S. Jet

at 3. As we noted in Sites v. Adm nistrator, NITSB O der No. EA-

4146 at 4 (1994), the question is whether the Adm nistrator
relied on a reasonable interpretation of the physical facts in
pursuing the conplaint. W think he did, at least with regard to
his position at the hearing. The Adm nistrator possessed

evi dence show ng that applicant, while operating a Part 135
aircraft wth a passenger on board, carelessly attenpted a

l anding with the gear up. The Adm nistrator al so had evi dence
that, after the aircraft struck the ground, applicant aborted the
| andi ng and operated the aircraft for another 43 mles, over
dangerous terrain, even though he knew or should have known t hat
his aircraft had sustai ned damage. The | aw judge's deci sion on
the "suitable | andi ng" issue was not a finding that the

Adm nistrator's all egations were baseless. The |aw judge found
only that under the circunstances as applicant described them at
the hearing, his exercise of judgnent as to where to | and
deserved deference.*

Havi ng made that finding, however, the |aw judge shoul d have

(..conti nued)

in this appeal that the hearing was in reality, litigation over
the applicability of the ASRP. W will not address these new
matters, which, in any event, are without nerit.

“As to the other allegations contained in the conplaint, the
Adm ni strator should not be precluded fromtaking action on
ot her, unrel ated charges, when they are clearly actionable,
nmerely because they may appear to be | ess serious than the
central charge. W are unaware of any precedent that sets such a
st andar d.
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separately evaluated the other issue raised by applicant, i.e.,
whet her the Adm nistrator was substantially justified in pursuing

an appeal to the Board. Alphin v. National Transportation Safety

Board, 839 F.2d 817 (D.C. Cir. 1988). Since he did not address
this issue (in all |ikelihood because both parties failed to
brief it), we will resolve the matter.

We do not think that a party to a Board proceedi ng shoul d be
di scouraged in his right to appeal a decision nerely because it
was resolved below on credibility grounds. Wile the Board
typically defers to a law judge's credibility findings because
the law judge was in a position to evaluate the w tnesses
deneanor, reasonable mnds may differ on such matters,

particularly where, as in these proceedings, there is a de novo

review of the record by the Board, and we may consi der ot her

evi dence contained in the record as requiring a different result.
Thus, the Adm nistrator may be substantially justified in
appeal i ng a given decision where, having re-evaluated his
position follow ng the hearing, he is convinced that the | aw
judge's credibility findings are flawed. However, we do not
believe that this requisite analysis took place here.

The record in this case reveals that the | aw judge rejected
the Adm nistrator's position, not necessarily because he found
applicant nost credible of all the w tnesses, but because he
found that the Admnistrator's position was based on a fl awed
investigation. The investigating inspector testified that in his

opinion a | anding at Noorvi k woul d have been safer than operating
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a presumably unairworthy aircraft another 15 m nutes, even though
he admtted on the stand that he had not visited the site
i medi ately after the incident, he had not interviewed ot her
users of the airport to determ ne the runway conditions at the
time of the incident, and that he was conpletely unaware of the
wi nd conditions and snow conditions on Noorvik's runways, which
as applicant explained, were significant factors that entered
into his decision to proceed to Kotzebue. |Indeed, the
Adm nistrator's expert testified that he cal cul ated the anount of
runway applicant needed to nmake a no-flaps |anding using zero
wi nd conditions, because, inexplicably, he assunmed there were no
rel evant wind conditions at the tinme of the incident because
applicant had told himduring the course of the investigation
that the weather was VFR [visual flight conditions], i.e.,
visibility was clear. Thus, the | aw judge found, and we agreed,
the investigator's calculations were fatally flawed and his
opi nion concerning the suitability of the renote | anding site was
not persuasive. Once the Adm nistrator becanme aware of the fl aws
in his case, we think a re-evaluation of his position would have
convinced himthat an appeal to the Board stood little chance of
prevailing. Since the Admnistrator's appeal brief fails to
expl ain away or even acknow edge these flaws in the
investigator's calculations, we think it is reasonable to
concl ude that such an analysis was not perforned here. Applicant
is therefore entitled to those attorney fees and costs incurred

as a direct result of the Admnnistrator's appeal to the Board.



ACCORDI NGY, IT I S ORDERED THAT:

1. Applicant's appeal is granted in part;

2. The initial decision is affirned, except as to the
i ssue concerning the Adm nistrator's appeal. As to that issue,
we find that he was not substantially justified in pursuing the
appeal ; and

3. The matter is therefore remanded to the | aw judge for
such further proceedings as are necessary to determ ne an
appropriate award of those attorney fees and costs incurred as a

result of the Adm nistrator's appeal.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



